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Form 19
Rule 9.32

Originating application starting a representative proceeding under Part IVA of the Fede
Court of Australia Act 1976

No. of 2023
Federal Court of Australia

District Registry: Victoria

Division: Fair Work

Kelly Boi and others in accordance with the schedule
Applicants

ALDI FOODS PTY LIMITED (ACN 086 210 139)
Respondent

To the Respondent

The Applicants, for themselves and on behalf of each of the Group Members, apply for the relief
set out in this application.

The Court will hear this application, or make orders for the conduct of the proceeding, at the
time and place stated below. If you or your lawyer do not attend, then the Court may make

orders in your absence.

You must file a notice of address for service (Form 10) in the Registry before attending Court or

taking any other steps in the proceeding.

Time and date for hearing:

Place:

Date:

of the District Registrar

Filed on behalf of (name & role of party)

Law firm (if applicable) | A J Macken & Co
Tel (03) 9614 4899

Email djmacken@macke}j.

T I 11 floor, 53 Queen Street
(include state and postcode)  Melbourne VIC 3000




Details of claim and remedies sought

On the grounds stated in the accompanying Statement of Claim (SOC), and using the L

definitions contained in the Dictionary of that claim, the Applicants claim on their own behalf and

on behalf of Group Members:

1. Adeclaration that store assistant employees who performed work for Aldi prior to their
rostered shift start time were during the ALDI store employee claim period entitled to be
paid pursuant to the governing EAs for the number of minutes between the rostered shift

start time of the employee and the time at which the employee clocked on for that shift.

2. Adeclaration that store assistant employees who performed work for Aldi after their
rostered shift were during the ALDI store employee claim period entitled to be paid
pursuant to the governing EAs for the number of minutes between the rostered shift end

time of the employee and the time at which the employee clocked off for that shift.

3.  Adeclaration that salaried store employees who performed the work of opening the store
for Aldi prior to their rostered shift start time were during the ALDI store employee claim
period entitled pursuant to the governing EAs to tirﬁe off in lieu for the number of minutes
between the rostered shift start time of the employee and the time at which the employee

deactivated the alarm on that shift.

4.  Adeclaration that salaried store employees who performed the work of closing the store
for Aldi after their rostered shift were during the ALDI store employee claim period entitled
pursuant to the governing EAs to time off in lieu for the number of minutes between the
rostered shift end time of the employee and the time at which the employee activated the
alarm on that shift.

5i A declaration that warehouse employees who performed work for Aldi prior to their
rostered shift start time were during the ALDI warehouse employee claim period entitled to
be paid pursuant to the governing EAs for the number of minutes between the rostered
shift start time of the employee and the time at which the employee clocked on for that

shift, minus 1 minute.

6. In relation to each contravention of each of the governing EAs (and thereby s 50 of the
Fair Work Act 2009 (Cth)) alleged in the Statement of Claim, an order that the

Respondent pay compensation to the Applicants and Group Members:

(a) under s 545 of the Fair Work Act;

(b) further or alternatively, under s.33Z(1)(e) of the Federal Court of Australia Act
1976 (Cth);
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(c) further or alternatively, under s.33Z(1)(f) of the Federal Court of Austra

(Cth) 1976. %

An order that the Respondent amend its records of time in lieu of salaried store

employees to record the pre-shift and after-shift work performed by those employees.

Interest pursuant to s 547 of the Fair Work Act.

Such further or other order as the Court considers apprbpriate.

Common questions

The common questions of law or fact that arise from the claims of the Applicants and the Group

Members are:

1.
2.

Whether the governing EAs were or are operative under s 54 of the Fair Work Act.
Whether the governing EAs applied to the Applicants and some or all of the Group
Members. |

Whether the governing EAs entitled the Applicants and some or all of the Group Members
to benefits for performing work outside of the rostered shifts of those employees when the
work was performed prior to the employees’ rostered shift start times.

Whether the governing EAs entitled the Applicants and some or all of the Group Members
to benefits for performing work outside of the rostered shifts of those employees when the
work was performed after the employees’ rostered shift end times.

Whether the failure to provide benefits to the Applicants and some or all of the Group
Members for work performed between the time the employee clocked on to perform work
and the employee’s rostered shift start time was in compliance with the governing EAs.
Whether ALDI authorised the pre-shift work performed by the Applicants and some or all
of the Group Members for the purposes of the governing EAs when it engaged in the
conduct alleged in paragraphs 40, 52, 61, 67, 76 and 84 of the SOC for the purposes of
the governing EAs.

Whether the Respondent’s failure to pay for pre-shift work performed in the same, similar
or related manner to that pleaded at paragraph 38 of the SOC to have been performed by
Ms Boi contravenes s 50 of the Fair Work Act.

Whether the Respondent’s failure to record pre-shift work for the purposes of time in lieu,
or to give time-in-lieu for pre-shift work, performed in the same, similar or related manner
to that pleaded at paragraph 50 of the SOC to have been performed by Ms Lichaa
contravenes s 50 of the Fair Work Act.
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11.

12.

13.

14.

15.

Mr Pal contravenes s 50 of the Fair Work Act.

Whether ALDI authorised the after-shift work performed by the Applicants and some or all
of the Group Members for the purposes of the governing EAs when it engaged in the
conduct alleged in paragraphs 41, 53, 69 and 78 of the SOC for the purposes of the
governing EAs.

Whether the Respondent’s failure to pay for after-shift work performed in the same, similar
or related manner to that pleaded at paragraph 39 of the SOC to have been performed by
Ms Boi contravenes s 50 of the Fair Work Act 2009 (Cth).

Whether the Respondent’s failure to record after-shift work for the purposes of time in lieu,
or to give time-in-lieu for after-shift work, performed in the same, similar or related manner
to that pleaded at paragraph 51 of the SOC to have been performed by Ms Lichaa
contravenes s 50 of the Fair Work Act.

Whether, if there were contraventions of s 50 of the Fair Work Act, compensation should
be paid by ALDI for the failure to pay and provide other benefits for the work done.
Whether, if there were contraventions of s 50 of the Fair Work Act, compensation should
be paid by ALDI for the failure to give time-in-lieu for the work done.

Whether, if compensation should be paid for the failure to pay for the work done or to give

time-in-lieu for the work done, the compensation payable includes compensation for loss
of amenity.

Representative action

1.

The Applicants bring this proceeding on their own behalf and as representative parties
under Part IVA of the Federal Court of Australia Act 1976 (Cth).

The Applicants and the Group Members are persons:
a. who, in Australia;

i. at any time in the period from the date 6 years before the filing of this
Originating Application to 23 March 2023 (the ALDI store employee claim

period) was or is an ALDI store employee; and/or

ii. at any time in the period from the date 6 years before the filing of this
Originating Application to 30 October 2022 (the ALDI warehouse

employee claim period) was or is an ALDI warehouse employee; and
iii. worked at an ALDI store or ALDI distribution centre; and

b. were or are employed by ALDI pursuant to one or more governing EAs; and
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other benefits in accordance with their governing EAs by ALDI in the N\ - L//

circumstances pleaded at sections [G] to [I] of the Statement of Claim; and \

who suffered loss and damage by reason of not being provided with pay or other
benefits.

Applicants’ address

The Applicants’ address for service is:

c/o AJ Macken & Co

11th floor, 53 Queen Street

Melbourne VIC 3000

Email: djmacken@macken.com.au

The Applicants’ addresses are:

Kelly Roslyn Boi

Souad Tannous Lichaa

Harinder Pal

Service on the Respondent

It is intended to serve this application on the Respondent.



Date: 27 October 2023 *

A J Macken & Co
Lawyer for the Applicants



SCHEDULE OF PARTIES
Kelly Roslyn Boi
First Applicant
Souad Tannous Lichaa
Second Applicant
Harinder Pal

Third Applicant

ALDI Foods Pty Ltd (ACN 086 210 139)

Respondent





