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Overview

The SDA makes this submission to the House of Representatives Standing Committee in response
to its inquiry into the operation and adequacy of the National Employment Standards (NES).

In preparing this submission, the SDA has considered the matters outlined in the Terms of
Reference , including whether the NES remains effective and relevant, whether they are
appropriate for the contemporary workforce of the 2020s, and whether they continue to promote
fair work standards and job security for employees.

This inquiry provides a timely opportunity to reflect on the operation of the majority of the standards
that were established in 2008 through the Fair Work Act. (FW Act). Almost 20 years on, it is
appropriate to assess whether the NES continue to meet their intended purpose and reflect the
realities of modern working lives. This submission identifies a range of areas where the NES could
be strengthened or improved to better align with the contemporary Australian workforce.

The SDA is a large trade union representing a membership of more than 60 per cent women,
including many young workers and workers aged over 55. It is therefore critical that the NES
adequately reflect and respond to the experiences, needs and challenges faced by these workers,
and also remain relevant and effective in supporting fair, secure and sustainable employment.

The SDA in this submission proposes strengthening leave entitlements, recognising diverse care
relationships, and ensuring income protection during leave all of which are necessary to prevent
workforce exit, financial hardship and intergenerational disadvantage.

In some areas SDA members have told us the NES is not fit for purpose There are now more
demanding roles and stresses placed on the workforce due to the changing nature of ‘family’
structures There is a ‘sandwich generation’ being squeezed with responsibilities both for the young
and the elderly. Those impacted in this sandwich generation which are predominately women.

Unpaid work is prevalent across industries including retail. Job demands have increased not
lessened, with the various computerised systems that have been introduced over recent years. Job
tasks and requirements that are set, are often unrealistic and are not able to be fulfilled within
working hours. Workplaces have been de-humanised and personal knowledge, interactions and
understandings of how the workplace operates in meeting the needs of the workforce are
diminished.

Meaningful standards are needed for the workers but also so that those standards can be
programmed into systems - the computer must be directed as to what is acceptable as an
industrial parameter.

The use of Al in business, which aims to maximise profit and reduce costs, results in workers’
needs requiring greater protection and having additional needs specifically called out.

Real experiences, Real people, Real situations

In making our recommendations and proposals the SDA has relied on the report Challenges of
work, family and care for Australia’s retail, online retail, warehousing and fast-food workers (the
Who Cares? report) as a key evidentiary source for this inquiry. The report was commissioned by
the SDA and undertaken by the Social Policy Research Centre at UNSW Sydney, by Associate
Professor Natasha Cortis, Dr Megan Blaxland and Professor Sara Charlesworth. It draws on a
large-scale national survey of SDA members (more than 6,000) and provides an independent,
research-based examination of how contemporary working arrangements, pay structures and
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rostering practices interact with workers’ caring responsibilities across retail and related sectors.

The Who Cares? report was, and still remains, one of the largest studies ever conducted in this
area.

The Who Cares? report is an important source of empirical evidence about the lived experience of
low-paid workers in feminised industries. It documents the extent to which many workers rely on
penalty rates to achieve income adequacy, the prevalence of insecure and unpredictable hours,
and the compounding pressures faced by workers with caring responsibilities. Its findings are
highly relevant to this inquiry as contextual evidence demonstrating how existing industrial settings
operate in practice. In particular, the report assists in understanding the real-world consequences
of current pay and working arrangements for workers’ financial security, capacity to balance work
and care, and overall wellbeing.

Strengthening leave entitlements, recognising diverse care relationships, providing roster
protections and ensuring income protection during leave are all necessary to prevent workforce
exit, financial hardship and intergenerational disadvantage.



SDA recommendations and proposals

1.

The NES annual leave entitlement should be increased by an extra week which would
increase the NES standard from 4 weeks to 5 weeks (and for shift workers from 5 weeks to
6 weeks). Increase the casual loading by 2.5% to reflect the additional weeks’ leave for
permanent employees.

The NES be amended so that ordinary rate of pay for annual leave is the full rate of pay of
the worker and 17.5% leave loading.

The following inclusion be made to the observed Public Holidays days under the NES:
(a) Easter Saturday and Easter Sunday

(b) When 25th,26th December and 1st January fall on a weekend then
additional public holidays are provided on the next working day (Monday or
Tuesday).

Propose that a non-working day benefit for a public holiday be included in the NES.
The NES should be varied so that personal leave is paid at the employee’s Full rate of pay

Extend the qualifying categories for accessing paid personal leave to include care provided
to a person significant to the employee who relies on them for care

Include a right to unpaid leave for workers who need extended caring leave to care for an
older person or someone with a disability or temporary or terminal iliness, with a right to
return to work at the end of the unpaid period

Carer’s leave and flexible working arrangements be provided to grandparents undertaking a
caring responsibility for grandchildren

The following provision be added to s.62:
Arrangements for working hours

(5) An employer must provide an employee (other than a casual employee)
predictable hours of work.

(6) In determining whether hours of work are predictable for the purpose of sub-
section (5), the following must be taken into account:

(a) whether the employer has provided a regular pattern of work in writing,
including the days of work and start and finish times;

(b) changes to the regular pattern of work are made on at least two weeks’
notice and following genuine consultation of at least two weeks, including
taking into account the employee’s personal circumstances (including family
responsibilities and caring arrangements);

(c) overtime payments are payable for all work performed outside the regular
pattern of work; and

(d) an employee may refuse a roster change if it is unreasonable regarding
their personal circumstances.

(7) In the case of a dispute about sub-section (5), the status quo remains until the
dispute is determined.

10. Amend s113 of the FW Act to preclude award/agreement derived long service leave terms

that provide lesser entitlements than the applicable state or territory legislation.



1. 5 weeks Annual leave (6 weeks for shift workers)

The SDA believes the NES standard of 4 weeks of annual leave (or 5 weeks for shift workers) is no
longer adequate.

The SDA submits that the NES annual leave entitlement be increased by an extra week
which would increase the NES standard from 4 weeks to 5 weeks (and for shift workers
from 5 weeks to 6 weeks).

A consequential increase to the casual loading of an extra 2.5% would then be needed.

The NES in 2008, adopted the standard that had been set 40 years prior. Now after more than 50
years, the standard is lagging in addressing the needs of a modern workforce. It is time to provide
an improved and more relevant standard.

Australians are owed wages and/or time for the increased productivity achieved across the past
two decades. Economists bemoan low productivity growth but never call out the fact that:

e productivity has still improved over time, and
e working people have not shared in the dividend for that improved productivity.

An additional week of Annual leave will assist in ensuring that workers can achieve a better work
life balance which includes balancing caring responsibilities, enjoying school holidays with children,
resting from the demands of work and replenishing the mind and body by undertaking something
enjoyable.

Even though there are provisions in the Fair Work Act and awards for the ‘Right to disconnect’ from
the workplace, work is becoming more intense with workers facing enormous demands to
complete tasks in shorter time periods and constant interruptions outside rostered work hours.

Unpaid work is an unfortunate common feature of work for Australians. The Centre for Future Work
in its 2025 survey ‘Go home on Time Day’ found that on average this unpaid work is 4.5 weeks a
year'. This is a sizable amount of overtime employers are failing to pay their employees. Retail
(Sales) workers are working 4 hours a week on average of unpaid overtime?. This is only 0.1

hours behind managers/professionals/tradesperson. Young workers - 18 to 24 yrs old - work on
average 4.7 hours of unpaid overtime per week which is the highest level measured. Providing an
extra week of annual leave and increasing the casual loading will only partly address this unpaid
work issue.

The retail sector in Australia has seen a growing productivity debt and an increase in workload
leading to health and safety concerns within the industry. The SDA believes that an increase in the
annual leave quantum of 1 week would help restore the gap between the productivity gains and
workers’ wages/living standards, whilst also helping to alleviate the impact of workload pressures.

Workers with caring responsibilities reported elevated levels of stress and mental health impacts
associated with insufficient leave options and difficulty balancing work and care.?

A stressed worker cannot perform their job at an optimal level.

Across the broader working community there is a desire for more annual leave. A survey by

! Centre for Future Work, Go Home on Time Day 2025 pg 11

2 |bid, figure 10 pg 14

3 Cortis, N., Blaxland, M. & Charlesworth, S. (2021), Challenges of work, family and care for Australia’s retail, online
retail, warehousing and fast food workers, Social Policy Research Centre, UNSW Sydney, pgs. 76-77.

4



recruitment company Hays found that provision of more than 20 days’ annual leave has soared up
the list of desired employee benefits, and is now sought by 45% of jobseekers*.

Australia has fallen behind many of our OECD competitors with 5 and 6 weeks of annual leave the
new standard in many European countries.

Retail Productivity Debt:
A recent report from the McKell institute stated:

The retail trade sector in Australia has undergone significant transformation over recent
decades, marked by substantial gains in productivity and profitability. However, these
economic advancements have not been equitably shared with the workforce that drives this
industry. °

The retail industry is in some ways different from other sectors regarding productivity as it has seen
greater increases in productivity, but these have not been passed on to workers over the last two
decades.

The retail sector since 2007 has seen worker productivity grow by 26% (Gross value added (GVA)
per hour worked) but real wages have fallen by over 1%, representing in that period a 27%
productivity debt.®

Since 2007, profits as measured by EBITDA have surged by 182 per cent, far outpacing the 129
per cent increase in labour costs.’

The workers share of value added has fallen to 62% from its long run average of 65%?2

This means that productivity gains are not being fairly shared with workers but kept by employers.

2. Annual leave paid at the full rate (including penalties) plus 17.5% loading

Penalty rates are essential to workers’ financial security. Half of all respondents (50%) in the Who
Cares? report, detailed that they rely on penalty rates to make a living. Many workers are
compelled to work weekends, evenings and public holidays to meet basic expenses.

The NES should be amended so that ordinary rate of pay for annual leave is the full rate of
pay of the worker.

Penalty rates form a regular and necessary component of earnings for retail, warehousing and
fast-food workers. Maintaining pay at the full rate (including penalties) plus annual leave loading
ensures workers are not financially disadvantaged for taking time to rest and recover, particularly
those with caring responsibilities who already experience low pay and underemployment in the
sectors. This approach aligns leave entitlements with the real structure of workers’ earnings, not a
hypothetical base rate.

3. Public Holidays

The NES provides a list of holidays which at the time of setting the NES were considered to be
largely observed in each State or Territory. Over the ensuing 16 years there have been various
changes in State and Territory legislation which now has moved the country to further days that are
largely and primarily observed nationwide. The one State that hasn’t moved and been aligned yet

4 Hays Salary Guide FY25-26.

5 McKell Institute ‘Achieving the Productivity Promise’, August 2025
® Ibid pg

7 1bid pg 14

8 lbid pgs 6, 11



is Tasmania in respect of Easter, Christmas and New Year.

The SDA submits the following inclusions to the observed days under the NES are
necessary:

a) Easter Saturday and Easter Sunday

b) When 25th,26th December and 1st January fall on a weekend then additional
public holidays are provided on the next working day (Monday or Tuesday).

Today, only Tasmania does not observe Easter Saturday or Easter Sunday as a public Holiday.
Also, Tasmania is the only State that does not provide additional days for the 26th December and
1st January, which all other States and Territories do. (but Tas does provide the additional day for
the 25th December).

This addition would provide a benefit to Tasmanians working in 7 day a week industries and bring
them into line with every other State and Territory.

The change would have the NES acknowledge the fact that there is a substantial workforce
required to work on weekends and this change would mean that their working on weekends, on a
day viewed and acknowledged as a Public Holiday by most of Australia, would be rewarded.

Non-working day benefit for a Public holiday

The SDA has pressed in the various industrial tribunals for a non-working day benefit when a
public holiday falls on a full timer’s (or a 5 day part time employee) non-working day.

The SDA submits that a provision for ‘a non-working day benefit’ for a public holiday be
included in the NES.

The SDA was successful in achieving this condition with the ACTU during the early 1990’s (pre FW
Act). In the AIRC Public Holiday Test Cases the AIRC full Bench recognised employees not
working a standard Monday — Friday working week missed out on various public holidays eg every
Monday Public holiday if they worked Tuesday — Saturday. The AIRC provided recognition of this
by providing a non-working day benefit which meant the non-Monday-Friday rostered workers
received a benefit for most public holidays.

When the Modern award terms were set (2008 -2010) the Full Bench, operating under the new Fair
Work Act, decided not to supplement the NES in most conditions including Public Holidays.

As part of the 2012 Modern Awards Review the SDA again sought non-working day benefit:

e An additional day’s pay, an alternative day off, or additional annual leave
where a public holiday falls on a day a full-time employee was not ordinarily rostered to
work.
The Commission decision® rejected the claim as granting extra benefits for non-working days went
beyond what was “necessary” to meet the modern awards objective under s 138 FW Act.

The Commission found, regarding the earlier AIRC Public Holiday Test Case, that it was decided
under a different statutory framework and could not simply be transplanted into the Fair Work Act
context.

This shows the current statutory context is preventing industrially recognised conditions being
permitted in awards.

9 Modern Awards Review 2012 — Public Holidays [2013] FWCFB 2168
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4. Payment for personal/carer’s leave to include shift penalties/penalty rates

SDA members are working in industries that operate in hours that attract penalty rate payments for
ordinary hours. Workers are regularly rostered to work at such times.

The NES should be varied so that personal leave is paid at the employee’s Full rate of pay
(not the ordinary rate of pay)

Fifty per cent of survey participants agreed that they rely on penalty rates to make a living,
including permanent full-time and part-time workers, demonstrating that penalty rates form a
regular and necessary component of earnings rather than an occasional supplement.®

Workers repeatedly reported working weekends, evenings and public holidays to supplement low
base pay and manage childcare costs, with penalty rates described as essential to meeting
household expenses and family needs."’

When employees take personal leave at present, payment is only at the ordinary rate of pay.

This financially disadvantages these low-paid workers who rely on the additional penalty rate as a
critical part of their income. It places financial stress on the employee at a time when they are
unwell.

It also has employees having to make a difficult choice between sacrificing their health to attend
work and maintain income, or taking time off but losing income for that period.

The provisions for ordinary rate of pay settings in the NES were established more than 16 years
ago. Since that time there has been recognition that such settings disadvantage employees. This is
reflected in recent legislation. For example, the new paid leave for family and domestic violence is
paid at the full rate of pay which means workers do not suffer a reduction in pay when taking leave.

This is a much more sensible and appropriate approach in the current working environment. Such
an approach should now be taken for personal leave.

9. Recognise Significant others needing care

Extend the qualifying categories for accessing paid personal leave to include care provided
to a person significant to the employee who relies on them for care

Currently the various caring provisions are limited to immediate family'? or a member of the
employee’s household.

Restricting paid personal leave to the family or household definition fails to reflect the reality of the
care responsibilities workers carry.

Extending the definition of immediate family, or having a separate category to include a person
significant to the employee who relies on them for care, acknowledges contemporary caring
arrangements and prevents workers being forced into unpaid leave.

The acknowledgement of household members has in some way reflected that persons living in a
household might not be related to an employee (or related distantly) but there is a degree of being
‘family’. It does leave a gap though for the ‘special’ people one has in life eg next door neighbour,

10 Cortis, N., Blaxland, M. & Charlesworth, S. (2021), Challenges of work, family and care for Australia’s retail, online
retail, warehousing and fast food workers, Social Policy Research Centre, UNSW Sydney, p. 7.

1 bid pp. 12-13, 82-87.

2 immediate family of a person means: (a) a spouse, de facto partner, child, parent, grandparent, grandchild or
sibling of the person; or (b) a child, parent, grandparent, grandchild or sibling of a spouse or de facto partner of the
person.



‘found’ family, a cousin, a lifetime best friend, some other cultural kinship relations etc.

Caring relationships do extend well beyond conventional definitions of immediate family - close
personal friends, neighbours and others within extended community care networks'® do provide
care.

Restricting access to paid personal leave to a narrow definition of “immediate family” fails to reflect
contemporary caring realities and disproportionately disadvantages workers particularly women,
who undertake complex and non-traditional caring roles.

The suggested expansion does not try to define by ‘name’ the relationship or connection to the
employee. It does however have two qualifications:

1. The person is significant to the employee

2. The person relies upon the employee for care.

lllustration: Janet has a close relationship with Anna who she has known for thirty years. Anna now
has terminal cancer and needs care to attend medical appointments, assistance to be fed and to
take medication. Janet assists in caring for Anna, as Anna has no family.

Case study: Emily has a second cousin that lives in the next suburb. For the last 5 years Emily has
been taking the cousin to 6 monthly specialist appointments and if required to hospital. Emily had
been using her paid carer’s leave for this but on review her manager decided that her second
cousin was not an immediate family member. Emily was then required to take annual leave or
unpaid leave to continue his caring role.

Care relationships can be complex, diverse and non-standard. The NES provisions should account
for this by providing a broad category that can capture individual circumstances.

6. Include aright to unpaid leave for workers who need extended caring leave

There is a lack of a formal leave option when an employee is faced with needing to take on a
caring responsibility for an extended period of time. Employees are being forced to exhaust paid
leave, risk dismissal, or leave employment entirely when extended care needs arise. These caring
responsibilities frequently arise unpredictably and can intensify over time.

The NES should include a right to unpaid leave for workers who need extended caring leave
to care for an older person or someone with a disability or temporary or terminal iliness,
with a right to return to work at the end of the unpaid period. This should be available after
genuine consultation regarding options for continued work have been exhausted and the
employee elects to take unpaid leave

It has been shown that for SDA members:

e 17% provide regular care to an older person

e 9-10% care for a person with disability or long-term illness

e Many parents are simultaneously carers for elderly or ill relatives (“sandwich caring”)'*
Current provisions push workers, particularly women, out of the workforce.

A guaranteed right to unpaid leave, with return-to-work protections, allows workers to respond to
serious care needs without sacrificing long-term employment. Coupled with requiring genuine
consultation ensures employers explore flexible options first, while preserving workforce

13 Cortis et al. (2021), pp. 20-29.
14 |bid pp. 22-23.



attachment with a ‘return to work’ right.

Providing a formal unpaid leave right addresses a critical gap in the NES that workers are facing
and would assist in addressing the realities of ageing, disability and chronic iliness.

1. Grandparent recognition

The SDA membership reflects the Australian society, in that caring responsibilities are spread
amongst various family members including extended family. This has occurred over time as the
workforce has moved from the traditional male breadwinner to one where working parents are the
norm — this is in order to provide sufficient household income. The full time stay at home parent is
no longer common but rather a luxury many cannot afford.

The SDA recommends that carer’s leave and flexible working arrangements be provided to
grandparents undertaking a caring responsibility for grandchildren

Older working generations who are ‘grandparents’ are called upon to assist in the regular weekly or
ad hoc childcare arrangements.

The availability of care provided by grandparents has been identified as a key enabler of workforce
participation for a parent, particularly mothers, where formal childcare is unaffordable, unavailable
or incompatible with non-standard work hours.

Grandparents are juggling paid work with regular childcare responsibilities, often experiencing
strain due to inflexible rosters, variable hours and lack of formal workplace recognition of their
caring role."®

Among workers aged over 50 years, 17% reported providing regular unpaid care to a grandchild,
highlighting the significant role of grandparents in supporting working families™”

There is little recognition of this important role, and at times grandparents have had their caring
responsibilities dismissed as they are not the ‘primary’ care giver. Grandparents are enabling their
children to be able to participate in paid work which is a benefit to the economy.

8. Roster Justice

A key issue many SDA members face is an unpredictable rostering schedule.
The SDA submits that the following provision be added to s.62:
Arrangements for working hours

(5) An employer must provide an employee (other than a casual employee) predictable
hours of work.

(6) In determining whether hours of work are predictable for the purpose of sub-section
(5), the following must be taken into account:

(a) whether the employer has provided a reqular pattern of work in writing,
including the days of work and start and finish times;

(b) changes to the regular pattern of work are made on at least two weeks’ notice
and following genuine consultation of at least two weeks, including taking

5 |bid , pp. 39-40.
16 |bid pp. 28-35.
7 |bid, p. 28.



into account the employee’s personal circumstances (including family
responsibilities and caring arrangements);

(c) overtime payments are payable for all work performed outside the regular
pattern of work; and

(d) an employee may refuse a roster change if it is unreasonable regarding their
personal circumstances.

(7) In the case of a dispute about sub-section (5), the status quo remains until the dispute
is determined.

There has been a growing and unfortunate culture of workers needing to be ‘flexible’ which has in
reality meant less control and certainty for the worker - rostering has become one aspect of work
that is frequently changing for too many. Knowing the exact roster for the next fortnight can be
impossible. Given the spread of hours now enjoyed as trading hours by retailers, a worker might
have days they can work but their hours can be anywhere within a 14 hour spread (or in some
cases 16 hours).

A supposedly small change of moving a start time of a shift by 2 hours can have complex and
challenging consequences for a worker as they try to reorganise their personal and/or caring
commitments and needs.

Only 40% of participants reported working the same shifts each week at all times, with significant
proportions experiencing variable, unpredictable hours, including workers employed on permanent
contracts.®

Workers with caring responsibilities reported elevated levels of stress and mental health impacts
associated with unpredictable hours, insufficient leave options and difficulty balancing work and
care.®

Reform is needed to improve working time arrangements, so that SDA members have some
control over their working hours and have predictable shifts so they can organise care and other
aspects of their lives. The proposal will assist in supporting all workers to fulfill their care
responsibilities and to enable families to engage with formal care services.?°

A major problem for SDA members, including parents and others with caring responsibilities, is that
the working hours offered by employers are highly variable, and can change at short notice - this
makes it difficult for employees to plan stable care arrangements. Two in five participants, including
two in five parents (41%) said their shifts can change unexpectedly. Those working on a casual
basis were most likely to experience unexpected changes in shifts (65% agreed this was the case).
However, 36% of permanent full or part-time workers also agreed their shifts can change
unexpectedly (Table 8.1).2"

9. Remove Award Long Service Leave provisions that undermine workers entitlements.

The SDA submits that s113 of the FW Act be amended so that it precludes award-derived or
agreement-derived long service leave terms that provide for lesser entitlements than the
applicable state or territory legislation.

The SDA has members in petrol/service stations covered by the Vehicle Industry Repair, Services

18 |bid pp. 60-69.
% |bid, pp. 76-77.
2 |bid, p. 8.
21 1bid, p. 67.

10



and Retail Award 2020 (RSR). The RSR does not contain long service leave provisions. Long
service leave entitlements are in the Vehicle Industry — Repair, Services and Retail — (Long
Service Leave) Award 1977 (Vehicle Industry LSL Award), which is the applicable pre-modern
award long service leave term that applies and is maintained under the NES.

The award applied in NSW, Victoria, Queensland, South Australia and Tasmania setting eligibility,
qualifying service periods, amount of leave, termination payment, transmission of business etc.

Practical position today

For many employees currently covered by the RSR Award, long Service leave is governed by state
or territory legislation, not the Award.

The Vehicle Industry LSL Award applies if there is continuous service going back before 1 January
2010. In those cases, state LSL legislation does not apply, even if it would be more generous. This
is a considerable issue as causals are not eligible for long Service leave, under the Award.

Case Study:

SDA NSW member, employed in petrol station under the RSR from June 2001 and ceased
employment in May 2023 (21 years, 11 months service).

Engaged as a casual for all of their employment working regularly and consistently. The
member worked every Thursday, Friday and Saturday : 24.75 hours per week. The ordinary
hourly rate (including casual loading but excluding penalty rates) was $33.98.

Ordinary pay per week equated to $841.005 (24.75 hours x $33.98). Under the NSW LSL
Act, the leave accrual based on continuous service would have equaled 18.99 weeks.

The total gross value of long service leave under the NSW Act, $15,970.68 (18.99 weeks x
$33.98) was denied to the member due to the application of the Vehicle Industry — Repair,
Services and Retail — (Long Service Leave) Award 1977.

Conclusion

The proposals and recommendations made by the SDA promote workforce participation, gender
equity, income security and employee wellbeing. They also promote the objective to provide a fair
and relevant safety net that reflects contemporary working lives.

These proposed changes to the NES respond directly to the experience and evidence that NES
settings are denying workers significant financial security.

The SDA supports the submission of the ACTU especially their recommendations in relation to
Redundancy Pay, separate Carer’s leave, and a reduction in weekly working hours.

Work should not be stressful to workers, and it should not harm their wellbeing or the wellbeing of
their family and personal life. Work needs to be a part of a worker’s life, but it should not be the
dominate and overbearing factor that denies and prevents them participating in non-work activities.

The Who Cares? report warns that failure to reform workplace leave and rostering arrangements
risks transferring disadvantage intergenerationally, as workers are forced to prioritise work over
care or exit the workforce entirely.??

We work to live not live to work.

22 Cortis et al. (2021), p. 96.
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